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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

LOUISIANA FIREFIGHTERS’ RETIREMENT Case No. 09-7203
SYSTEM, THE BOARD OF TRUSTEES OF THE
PUBLIC SCHOOL TEACHERS’ PENSION AND Hon. Jorge L. Alonso

RETIREMENT FUND OF CHICAGO, THE BOARD
OF TRUSTEES OF THE CITY OF PONTIAC
POLICE & FIRE RETIREMENT SYSTEM, and THE
BOARD OF TRUSTEES OF THE CITY OF
PONTIAC GENERAL EMPLOYEES RETIREMENT
SYSTEM, on behalf of themselves and all others
similarly situated,

Plaintiffs,
2

NORTHERN TRUST INVESTMENTS, N.A., and THE
NORTHERN TRUST COMPANY,

Defendants.

JOINT DECLARATION OF AVI JOSEFSON AND MATTHEW 1. HENZI IN SUPPORT
OF (I) SETTLING PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF CLASS
ACTION SETTLEMENT AND PLAN OF ALLOCATION, AND (II) CO-LEAD
COUNSEL’S MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND
REIMBURSEMENT OF LITIGATION EXPENSES

AVIJOSEFSON and MATTHEW 1. HENZI hereby declare as follows:
1. I, Avi Josefson, am a partner of the law firm of Bernstein Litowitz Berger &

Grossmann LLP, Co-Lead Counsel for the Class in the above-captioned action (the “Action”).!

I Unless otherwise defined herein, any capitalized terms shall have the meanings ascribed to them
in the Stipulation and Agreement of Settlement of Class Action dated July 25, 2016 (the
“Stipulation”) (Doc. 573-1), entered into by and among (i) Plaintiffs The Board of Trustees of the
City of Pontiac Police & Fire Retirement System (the “Pontiac Police & Fire Board”) and The
Board of Trustees of the City of Pontiac General Employees Retirement System (the “Pontiac
General Board”) (collectively, the “Settling Plaintiffs”), on their own behalf and on behalf of the
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2. I, Matthew 1. Henzi, am a partner of the law firm of Sullivan, Ward, Asher & Patton,
P.C., Co-Lead Counsel for the Class in the Action.

3. We each have personal knowledge of the matters set forth herein based on our
participation in the prosecution and settlement of the Direct Lending claims asserted on behalf of
the Class” in the Action.

4. We respectfully submit this Declaration in support of Settling Plaintiffs’ motion,
pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, for final approval of the proposed
settlement of the Action (the “Settlement”), which will resolve all remaining claims asserted in the
Action, i.e., the Direct Lending claims brought on behalf of the Class, and bring the Action to an
end. The Court preliminarily approved the proposed Settlement by its Order dated September 9,
2016 (the “Preliminary Approval Order”). (Doc. 585.) This Declaration sets forth how Settling
Plaintiffs and Co-Lead Counsel were able to achieve this favorable Settlement on behalf of the
Class. We also respectfully submit this Declaration in support of (i) Settling Plaintiffs’ motion for

approval of the proposed plan for allocating the proceeds of the Settlement to Class Members (the

Class, and (i1) defendants Northern Trust Investments, Inc. (“NTI”) and The Northern Trust
Company (“NTC”) (collectively, “Northern Trust” or “Defendants”).

2 The Class, as certified by the Court for settlement purposes, consists of all entities that are not
governed by ERISA (notwithstanding any incorporation of an ERISA standard of care or other
ERISA standards into any such entity’s applicable contracts with Northern Trust) and that directly
invested or maintained investments or assets during the Class Period (i.e., the period beginning
September 14, 2008 through and including December 31, 2010) in any of the Core Pools.
Excluded from the Class are: (i) Defendants and their successors, their respective officers and
directors (former, current and future), members of the Immediate Families of the respective
officers and directors (former, current and future), and the legal representatives, heirs, successors
or assigns of any such excluded person, and any entity in which any Defendant has or had a
controlling interest; (i1) any Commingled Lending Fund; and (iii) entities that exclude themselves
by submitting a Request for Exclusion that is accepted by the Court. Stipulation § 1(g);
Preliminary Approval Order q 1.
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“Plan of Allocation”), and (ii) Co-Lead Counsel’s motion for an award of attorneys’ fees in the
amount of 18% of the Settlement Fund and reimbursement of Litigation Expenses in the amount
of $330,611.92 (the “Fee and Expense Application”).?

5. The proposed Settlement now before the Court provides for the payment of Four
Million Two Hundred and Fifty Thousand Dollars ($4,250,000) in cash, plus interest earned
thereon, for the benefit of the Class in resolution of the Direct Lending claims asserted on behalf
of the Class Members in the Action. As detailed herein, Settling Plaintiffs and Co-Lead Counsel
respectfully submit that the Settlement represents a very favorable result for the Class in light of
the significant risks involved in pursuing the Direct Lending claims to a non-negotiated resolution.
As explained further below, the Settlement provides a considerable benefit to the Class by
conferring a substantial, certain and immediate recovery while avoiding the significant risks and
expense of continued litigation of the Direct Lending claims, including the risk that the Class could
recover less than the Settlement Amount (or nothing) with respect to the Direct Lending claims
after years of additional litigation and delay.

6. The proposed Settlement is the result of extensive efforts by Co-Lead Counsel,
which included, among other things detailed herein: (i) conducting a thorough investigation of the
claims in the Action, including an in-depth analysis of Northern Trust’s securities lending program,
documents filed in related actions, and public statements by Northern Trust employees regarding
the subprime mortgage crisis; (ii) researching, drafting and filing the initial complaints and two

amended complaints; (iii) opposing Defendants’ motion to dismiss and responding to third-party

3 In conjunction with this Declaration, Settling Plaintiffs and Co-Lead Counsel, respectively, are
also submitting the Memorandum of Law in Support of Settling Plaintiffs’ Motion for Final
Approval of Class Action Settlement and Plan of Allocation (the “Settlement Memorandum’) and
the Memorandum of Law in Support of Co-Lead Counsel’s Motion for an Award of Attorneys’
Fees and Reimbursement of Litigation Expenses (the “Fee Memorandum”).
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complaints and affirmative defenses asserted by Defendants, all of which entailed extensive
research and briefing; (iv) successfully briefing Settling Plaintiffs’ motion for class certification;
(v) conducting extensive discovery, which included the exchange of voluminous written discovery
requests and responses, third party subpoenas, numerous discovery conferences, hearings and
motions, the review and analysis of over 387,000 pages of documents produced by Defendants,
the coordination of the Settling Plaintiffs’ production of over 10,000 pages of documents in
response to Defendants’ discovery requests, and, in connection with class certification, deposing
Defendants’ expert witness and defending the depositions of two plaintiff expert witnesses; and
(vi) engaging in a formal mediation presided over by Judge Wayne R. Andersen (Ret.), a retired
United States District Judge for the Northern District of Illinois and a former state court trial judge,
followed by additional extensive settlement negotiations which culminated in the parties’
agreement-in-principle to settle all remaining claims in the Action. As a result of these extensive
efforts, Settling Plaintiffs and Co-Lead Counsel are well informed of the strengths and weaknesses
of the Direct Lending claims asserted in the Action, and they believe that the resolution of those
claims on the terms and conditions set forth in the Stipulation represents a very favorable outcome
for the Class.

7. As discussed in further detail below, the Plan of Allocation was developed with the
assistance of Settling Plaintiffs’ damages expert, and provides for the distribution of the net
proceeds of the Settlement to Class Members based on their relative estimated losses experienced
as a result of their participation in Northern Trusts’ Direct Lending program. With respect to the
Fee and Expense Application, as discussed in the Fee Memorandum, the requested fee is well
within the range of percentage awards granted by courts in this Circuit in class actions.

Additionally, the requested fee amounts to a negative multiplier of approximately 0.46 on Co-
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Lead Counsel’s “lodestar” (i.e., Co-Lead Counsel’s hourly rates multiplied by the number of hours
spent on the litigation).*

8. For all of the reasons set forth herein and in the accompanying memoranda, Settling
Plaintiffs and Co-Lead Counsel have concluded that the Settlement and the Plan of Allocation are
“fair, reasonable and adequate” and are in the best interests of the Class. On that basis they
recommend that the Settlement and the Plan of Allocation be approved by this Court. In addition,
Co-Lead Counsel respectfully submit that their request for attorneys’ fees and reimbursement of
Litigation Expenses is also fair and reasonable, and should be approved.

L. PROSECUTION OF THE DIRECT LENDING CLAIMS
A. Overview of the Direct Lending Claims

9. Through Northern Trust’s securities lending program, Northern Trust loaned
securities to borrowers in exchange for cash collateral from the borrower. During the loan, the
lender paid an interest rate on the cash collateral, known as the rebate rate. The cash collateral
was invested by Northern Trust in collateral pools containing the commingled collateral of
numerous investors participating in securities lending. The incremental investment income earned
on the cash collateral in the collateral pools typically provided a modest profit over the rebate rate.

Northern Trust was the investment manager for these collateral pools.

4 As described in 9 60 below, Co-Lead Counsel’s total lodestar for this Fee Application includes
time spent on the prosecution of the Direct Lending claims from January 14, 2014 (the day after
the date of the agreement-in-principle to settle the prior, partial settlement of the Indirect Lending
claims asserted in this Action) through and including July 25, 2016 (the date of execution of the
Stipulation setting forth the terms and conditions of the Direct Lending settlement which resolves
all remaining claims asserted in this case). Time billed to the prosecution of the Action prior to
January 14, 2014, as well as time expended after that date on the settlement of the Indirect Lending
claims, was submitted to the Court in connection with counsel’s previous application for an award
of attorneys’ fees in connection with the Indirect Lending Settlement. No time previously
submitted to the Court in connection with counsel’s prior application is duplicated in this Fee
Application.
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10.  For the members of the certified Class, all of which participated directly in Northern
Trust’s securities lending program, the collateral received from the lending of the investor’s own
securities was invested in one or more of the following investment pools: Core Collateral Section,
Core USA Collateral Section, Global Core Collateral Section, and European Core Collateral
Section, also referred to as Core, Core USA, Global Core, and European Core, respectively, along
with any associated term loans or non-cash collateral (collectively, the “Core Pools”).’

1. In securities lending, the party lending the security must return the cash with
interest at the termination of the loan. Accordingly, the objective of securities lending investments
must be to invest the cash collateral in a short-term, low-risk vehicle appropriate to generate returns
sufficient to cover the required interest payment and generate a slight profit. Because the party
lending the security is responsible for returning the collateral, preservation of capital is a primary
objective, and the collateral pools needed to be conservative, short term funds intended to preserve
capital and maintain liquidity.

12.  Plaintiffs allege that, instead of investing the Core Pools in conservative, short-term
investments, Defendants invested in risky, long-term securities backed by mortgages and other
consumer loans, and billions more in securities issued by banks with massive exposure to
mortgages and consumer loans, such as Lehman Brothers.

13.  Plaintiffs allege that, as the Core Pools incurred mounting unrealized losses from
mid-2007 through mid-2008, Northern Trust failed to mitigate the risks by divesting the pools of
risky and long-term securities. Only after Lehman Brothers failed and realized losses were

unavoidable did Northern Trust sell any securities.

> Certain direct participants in the securities lending program, in particular entities subject to
ERISA, are not members of the Class.
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14.  In September of 2008, the Core Pools incurred massive realized losses following
the collapse of Lehman Brothers. Northern Trust then imposed withdrawal limitations on all
investors that locked Class Members into the Core Pools even as additional losses mounted.

B. Filing of the Initial Complaints

15. On November 17, 2009, plaintiff Louisiana Firefighters’ Retirement System
(“Louisiana Firefighters”) filed a putative class action complaint in this Court alleging that
Defendants, among other things, imprudently invested collateral received to secure the loan of
securities in connection with Northern Trust’s securities lending program. That complaint asserted
claims of breach of fiduciary duty, breach of contract, and breach of a duty of good faith and fair
dealing against Defendants. Louisiana Firefighters was not engaged in direct lending through
Northern Trust.

16. On January 29, 2010, the Public School Teachers’ Pension and Retirement Fund of
Chicago (“Chicago Teachers”) and the City of Atlanta Firefighters’ Pension Plan filed a separate
putative class action (No. 10-cv-00619, N.D. Ill.), against NTI and NTC. That complaint alleged
that Defendants, among other things, imprudently invested collateral received to secure the loan
of securities in connection with Northern Trust’s securities lending program, and it asserted claims
for breach of fiduciary duty, breach of contract, and breach of a duty of good faith and fair dealing.
Chicago Teachers engaged in direct lending through Northern Trust, but was not invested in the
Core Pools through its direct lending activities. On October 22, 2010, that case was voluntarily
dismissed without prejudice to the claims in the instant case.

17. On March 17, 2010, the Pontiac Police & Fire Board filed a separate putative class
action (No. 10-cv-11083, E.D. Mich.), against NTI and NTC. On April 23, 2010, the Pontiac
Police & Fire Board filed a Corrected Class Action Complaint, and on June 25, 2010, it filed a

First Amended Class Action Complaint. Those complaints alleged that Defendants, among other

7
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things, imprudently invested collateral received to secure the loan of securities in connection with
Northern Trust’s securities lending program, and they asserted claims for breach of duty of care
based on ERISA § 404 (29 U.S.C. § 1104), breach of duty of care and duty of loyalty based on
Mich. Comp. Laws § 38.1133, negligence, breach of contract, and breach of a duty of good faith
and fair dealing. On December 9, 2010, that case was voluntarily dismissed without prejudice to
the claims in the instant case. Collectively, all of the complaints referenced in this paragraph shall
be referred to as the “Initial Complaints.”

C. The Amended Complaint and Defendants’ Motion to Dismiss

18. On July 16, 2010, plaintiffs Louisiana Firefighters, Chicago Teachers, the Pontiac
Police & Fire Board, and the Pontiac General Board (jointly, “Plaintiffs”) filed an Amended Class
Action Complaint (“Amended Complaint”) which alleged that Defendants, among other things,
improperly invested collateral received to secure the loan of securities from the Commingled
Lending Funds (“Indirect Lending”) and/or collateral received to secure the loan of securities from
the portfolio of a client that participated directly in Northern Trust’s securities lending program
(“Direct Lending”) in the Core Pools and the Short Term Extendable Portfolio (“STEP”). The
Amended Complaint also asserted claims for breach of fiduciary duty, breach of contract, and
breach of a duty of good faith and fair dealing against Defendants. The allegations in the Amended
Complaint were based on facts discovered as a result of the extensive investigation conducted by
Co-Lead Counsel, which included an in-depth analysis of Northern Trust’s securities lending
program, documents filed in related actions, and public statements by Northern Trust employees
regarding the subprime mortgage crisis.

19. On September 3, 2010, Defendants moved to dismiss the Amended Complaint
pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim upon which relief

can be granted. On the same day, Defendants moved to dismiss the claims of the Settling Plaintiffs

8



Case: 1:09-cv-07203 Document #: 601 Filed: 12/07/16 Page 9 of 31 PagelD #:15437

pursuant to Federal Rule of Civil Procedure 12(b)(1), asserting, among other things, that the
Settling Plaintiffs suffered no loss from their Direct Lending activities as a result of the
compensation provided by Defendants.

20. On October 12, 2010, Northern Trust withdrew its Rule 12(b)(1) motion to dismiss
the claims of the Settling Plaintiffs without prejudice.

21. On May 6, 2011, the Court issued a Memorandum Opinion and Order that granted
in part and denied in part Defendants’ Rule 12(b)(6) motion to dismiss. (Doc. 71.) The Court held
that the Plaintiffs’ claim for breach of the duty of good faith and fair dealing was subsumed in the
breach of contract claim under Illinois law and dismissed on that ground, but denied Defendants’
motion to dismiss Plaintiffs’ claims for breach of fiduciary duty and breach of contract arising
from Defendants’ imprudent management of the collateral pools.

D. Defendants’ Answer to the Amended Complaint and Third-Party Complaint

22. On June 30, 2011, Defendants filed an answer to the Amended Complaint, and on
July 14, 2011, Defendants filed an amended answer and affirmative defenses to the Amended
Complaint; a counterclaim; and a third-party complaint. Defendants denied the claims asserted in
the Amended Complaint; asserted multiple affirmative defenses; brought a third-party complaint
asserting claims for contribution and indemnification against the Board of Trustees of Louisiana
Firefighters, the Chicago Teachers Board, the Pontiac Police & Fire Board, and the Pontiac
General Board in their individual capacities (collectively, the “Third-Party Defendants™), alleging
that the Third-Party Defendants owed fiduciary duties to their respective plans and that they were
fully informed about and accepted the risks associated with those investments; and brought a
counterclaim for breach of contract against Chicago Teachers.

23. On September 26, 2011, the Third-Party Defendants moved to dismiss the third-

party complaint, Chicago Teachers moved to dismiss the counterclaim, and Plaintiffs moved to

9
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strike certain of the affirmative defenses. On February 23, 2012, the Court issued a Memorandum
Opinion and Order that granted the Third-Party Defendants’ motion to dismiss the third-party
complaint, granted Chicago Teachers’ motion to dismiss the counterclaim, and struck all
affirmative defenses asserted in Defendants’ answer.

E. The Second Amended Complaint

24, On March 29, 2012, Plaintiffs filed the Second Amended Class Action Complaint
(the “Second Amended Complaint”) alleging that Defendants, among other things, improperly
invested collateral received to secure the loan of securities from the Commingled Lending Funds
and/or collateral received to secure the loan of securities from the portfolio of a client that
participated directly in Northern Trust’s securities lending program.

25. On June 5, 2012, Defendants answered the Second Amended Complaint, denying
the material allegations therein and denying any liability or wrongdoing. Defendants asserted
multiple affirmative defenses, including that the Plaintiffs knowingly engaged in securities lending
and knew and selected how collateral from such securities lending was invested; accepted,
acquiesced in, and ratified the risks of securities lending; understood and accepted Northern
Trust’s securities lending fees; and did not suffer damages because Defendants’ support actions
(including voluntary cash payments of approximately $150 million and securities lending fee
reductions of approximately $12 million in value) to investors in the Core Pools in which Settling
Plaintiffs invested offset any losses incurred by participants in those Core Pools.

26. On July 24, 2012, Plaintiffs moved the Court for an order confirming that the May
6, 2011 Memorandum Opinion and Order that granted in part and denied in part Defendants’
motion to dismiss the Amended Complaint did not dismiss Plaintiffs’ breach of fiduciary duty

claim that was based upon the securities lending fees charged by Defendants. On September 12,

10
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2012, the Court issued an order clarifying that the breach of fiduciary duty claim regarding the
lending fees had been dismissed and denying Plaintiffs’ motion.

F. Class Certification and Summary Judgment

217. On June 8, 2015, the Settling Plaintiffs moved for class certification. The class as
originally alleged when the Initial Complaints were filed included Direct Lending claims on behalf
of non-ERISA entities invested in either STEP or one or more of the Core Pools (in addition to the
Indirect Lending claims, which were settled and released before the Settling Plaintiffs moved for
class certification). Following discovery, Settling Plaintiffs and Chicago Teachers determined that
the proposed class should be limited to the Direct Lending claims of participants in the Core Pools.
Accordingly, the Settling Plaintiffs moved to certify a class of Direct Lending investors in the Core
Pools, and did not include in its class allegations the Direct Lending claims of investors in STEP,
including the claims of the Chicago Teachers Board, which proceeded individually. Among other
differences between the Class Members and the STEP investors, (i) investors in STEP did not
receive any support payments from Northern Trust (in contrast to the $150 million Northern Trust
provided to investors in the Core Pools); (i1) investors in STEP did not receive any fee reduction
(in contrast to the $12 million of value in fee reductions received by the Settling Plaintiffs and
Class Members); (iii) investors in STEP incurred greater losses, on a percentage basis, than the
Core Pools; and (iv) STEP invested in (and incurred losses on) securities not held by the Core
Pools.

28. On July 1, 2015, Defendants moved for summary judgment against the Settling
Plaintiffs on the ground that the Settling Plaintiffs had no losses to redress and thus, their claims
were moot. In support of that motion, Defendants principally contended that cash contributions
and support payments in the approximate amount of $150 million made by Northern Trust to

Settling Plaintiffs and other participants in the Core Pools and Northern Trust’s voluntary

11
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reduction in the securities lending fees of the Settling Plaintiffs and Class Members, which
Northern Trust valued at approximately $12 million, offset all of the Settling Plaintiffs’ losses (as
well as those of other investors in the Core Pools who received the same benefits). According to
Northern Trust, the Settling Plaintiffs actually benefited from the investment practices that are the
subject of the Second Amended Complaint because of, among other things, the support payments
and the fee reduction.

29. On July 13, 2015, the Settling Plaintiffs moved pursuant to Federal Rule of Civil
Procedure 56(d) to hold in abeyance Defendants’ motion for summary judgment pending further
discovery, and to open merits discovery, which had been stayed pending class certification. In
support of that motion, the Settling Plaintiffs principally contended that because the Court limited
the discovery in this Action to focus on class certification issues and deferred discovery that was
exclusively related to Defendants’ affirmative defenses, the Settling Plaintiffs had not received
sufficient discovery to present facts essential to respond to Defendants’ motion for summary
judgment. In opposition to that motion, Northern Trust argued, among other things, that Settling
Plaintiffs had sufficient discovery and opportunities to take discovery in order to respond to its
motion for summary judgment.

30. On September 8§, 2015, the Court struck without prejudice Northern Trust’s motion
for summary judgment, denied the Settling Plaintiffs’ request to open merits discovery, and struck
as moot the Settling Plaintiffs’ request to hold in abeyance Defendants’ motion for summary
judgment.

31.  On December 21, 2015, the Court entered an Order certifying a class of investors

in the Core Pools.

12
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G. Settling Plaintiffs’ Extensive Discovery Efforts

32. Discovery in the Action commenced in May 2011 with the required Rule 26
discovery conference. Beginning in July 2011, the parties served voluminous document
production requests on each other. Discovery has been extensive. Over the course of the following
five years, the parties engaged in numerous discovery conferences, hearings, and motions. In
response to discovery requests, Defendants have produced, and Plaintiffs have reviewed, 373,588
pages of documents, which include documents and written discovery responses re-produced in this
Action from Diebold v. Northern Trust Investments, N.A., Civil Action No. 09-1934 (N.D. Il1.)
(the “Diebold Action™), BP Corp. N. Am. Inc. Savs. Plan Inv. Oversight Comm. v. N. Trust Invs.,
08-cv-06029 (N.D. I1l.) (the “BP Action™), and FedEx Corp. v. The Northern Trust Co., 08-cv-
02827 (W.D. Tenn.) (the “FedEx Action”), and deposition transcripts and exhibits from People of
the State of Cal. v. N. Trust Corp., et al., No. BC478165 (Superior Court L.A. Cnty) (the “L.A.
Action”). This discovery also included deposition transcripts of fact witnesses, expert reports, and
deposition transcripts of expert witnesses. In addition, the Settling Plaintiffs have produced, and
Defendants have reviewed, over 10,000 pages of documents in response to Defendants’ discovery
requests. In connection with class certification, Co-Lead Counsel deposed Defendants’ expert
witness, and Defendants deposed two expert witnesses proffered by Plaintiffs.

33. Following the Court’s December 31, 2015 order certifying the class, on January 19,
2016, the Court adopted the parties’ Joint Proposed Schedule for discovery, pursuant to which fact
discovery was set to close on August 12, 2016. Thereafter, the parties engaged in further
discovery. Defendants produced an additional 17,087 pages of documents, including nine
transcripts of depositions, along with the accompanying deposition exhibits, of Northern Trust

personnel, deposed in the L.A. Action. Settling Plaintiffs served, and Defendants responded to,

13
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Plaintiffs’ Second Set of Interrogatories to Defendants, and the parties began to schedule further
depositions of Northern Trust fact witnesses.

34. On May 4, 2016, the Court granted Defendants’ unopposed motion for extension
of time to complete discovery, which provided for a 60-day extension to all of the deadlines in the
discovery schedule and set October 11, 2016 as the deadline for the close of fact discovery. On
June 7, 2016, the Court set a jury trial for March 20, 2017.

H. The Settlement Negotiations and Proposed Settlement

35. The parties first began discussing a potential resolution of the Direct Lending
claims in the context of global settlement discussions conducted in 2013. On May 9, 2013, a
mediation was conducted by Judge Morton Denlow (Ret.), a former United States Magistrate
Judge for the United States District Court, Northern District of Illinois, but the parties were unable
to reach a resolution at that time.

36. As a result of additional settlement negotiations, in early January 2014, the parties
reached an agreement in principle to partially resolve this action with respect to the Indirect
Lending claims (the “Indirect Lending Settlement”). The final terms and conditions of the Indirect
Lending Settlement were set forth in the Stipulation and Agreement of Partial Settlement of Class
Action executed on February 17, 2015 (Doc. 425-1). Following notice to the settlement class and
a hearing, on August 5, 2015, the Court entered a Judgment on Stipulation and Agreement of
Partial Settlement of Class Action (Doc. 500) finally approving the Indirect Lending Settlement
and dismissing with prejudice the Indirect Lending claims asserted against Northern Trust in the
Action.

37. Following the unsuccessful mediation held in May 2013, the parties continued to
engage in off and on settlement discussions over the subsequent years in an effort to resolve the

Direct Lending claims. On June 1, 2016, a second private mediation regarding the Direct Lending

14
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claims was conducted by Judge Wayne R. Andersen (Ret.), a retired United States District Judge
for the Northern District of Illinois and a former state court trial judge. See Declaration of Former
U.S. District Court Judge Wayne R. Andersen in Support of Approval of Class Action Settlement,
attached hereto as Exhibit 1 (the “Andersen Decl.”) 9 2-8. In connection with the mediation, the
parties made extensive submissions to the mediator, which were exchanged with each other,
regarding the strengths and weaknesses of their respective positions. /d. While the parties were
unable to reach a resolution at the mediation, they continued to discuss resolving the Action
thereafter, both through direct communications between counsel to the parties and through
numerous discussions conducted though Judge Andersen, who remained closely involved in the
negotiations. /d. 99 9-13. On June 30, 2016, the parties agreed in principle to settle all remaining
claims in the Action—the Direct Lending claims—subject to the parties’ execution of a written
settlement agreement. On July 25, 2016, the parties entered into the Stipulation, which sets forth
the final terms and conditions of the Settlement.

38. On July 25, 2016, the Settling Plaintiffs filed their motion for preliminary approval
of the proposed Settlement (the “Preliminary Approval Motion™) (Doc. 573), and on August 2,
2016, a hearing to consider the Preliminary Approval Motion was held before the Court. At that
hearing, the Court requested briefing on certain issues raised in connection with the Preliminary
Approval Motion; that additional briefing was submitted on August 23, 2016.5 On September 9,

2016, the Court held a second hearing on the Preliminary Approval Motion. At the September 9

® Specifically, at the August 2, 2016 hearing, the Court raised two issues concerning Settling
Plaintiffs’ Preliminary Approval Motion: (i) the propriety of certifying the Class for settlement
purposes after the Court granted Settling Plaintiffs’ previous motion for class certification; and
(ii) the settling parties’ Supplemental Agreement regarding opt-outs from the Class, which was
referenced in the Stipulation but was not provided to the Court. On August 23, 2016, Settling
Plaintiffs’ filed their Supplemental Memorandum of Law addressing these issues (Doc. 577), and
a copy of the Supplemental Agreement was submitted to the Court for in camera review.

15
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hearing, the Court granted the Preliminary Approval Motion, and later that day entered the
Preliminary Approval Order. (Doc. 585.) The Preliminary Approval Order, among other things,
preliminarily approved the proposed Settlement, certified the Class for settlement purposes, set the
date and time of the final approval hearing, established a plan for notice of the Settlement, and
approved Garden City Group, LLC (“GCG”) as the Settlement Administrator.

I1. RISKS OF CONTINUED LITIGATION OF THE DIRECT LENDING CLAIMS

39. The Settlement provides an immediate and certain benefit to the Class in the form
of a $4,250,000 cash payment. Defendants asserted substantial defenses with respect to liability
and damages relating to the Direct Lending claims. While Settling Plaintiffs believe that the Direct
Lending claims asserted against Defendants are meritorious, they recognize that Defendants’
arguments created a significant risk that, after years of protracted litigation of those claims, Settling
Plaintiffs and the Class could achieve no recovery at all, or a lesser recovery than the Settlement
Amount, with respect to those claims.

40. Defendants have mounted a vigorous defense to Settling Plaintiffs’ claims at every
stage of this litigation and have asserted multiple affirmative defenses set forth in 221 paragraphs
spanning nearly 60 pages. (Doc. 167.) The asserted defenses blame Settling Plaintiffs for their
securities lending losses and include, among other defenses, comparative fault, independent
superseding cause, failure to mitigate, waiver, ratification, acquiescence, assumption of the risk
and estoppel.

41. With respect to the central question of Defendants’ liability, i.e., whether Northern
Trust failed to prudently invest and manage the Core Pools, Defendants assert that the financial
crisis of 2008 was unforeseeable and that the financial crisis, not Defendants’ allegedly imprudent
investment decisions, was largely responsible for any losses the Class Members suffered. In

particular, Defendants argued that the Core Pools’ loss—which in the aggregate comprised 0.01%
16
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of the Core Pools—was principally a result of the default of Lehman Brothers’ securities following
an unanticipated and unprecedented September 15, 2008 bankruptcy of Lehman Brothers. Further,
Defendants assert that Defendants’ investment decisions were in accord with the investment
guidelines set, and risks acceptable to, the Class Members when they elected to invest in the Core
Pools. Additionally, if the Action were to continue with respect to the Direct Lending claims,
Settling Plaintiffs would, among other things, run the risk of an adverse summary disposition of
those claims before trial, as well as the risk of failing to prevail at trial, or if successful at trial, the
risk of reversal on appeal from any such verdict.

42.  Investors in the Core Pools, including the Class, also faced a unique risk that even
in the event they established liability, they would be unable to prove damages. From the outset of
the litigation, Northern Trust argued that it had taken extraordinary steps to compensate the
participants in the Core Pools for their losses; treated investors in the Core Pools differently than
other investors in the securities lending program, including investors in STEP; and taken numerous
actions to compensate investors in the Core Pools for any losses or make them whole. For
example, Northern Trust made $150 million in support payments to investors in the Core Pools
and provided those investors with substantial fee reductions, including $12 million of value in fee
reductions to the Settling Plaintiffs and Class Members. Northern Trust raised these arguments in
their motion to dismiss the Settling Plaintiffs’ claims pursuant to Federal Rule of Civil Procedure
12(b)(1), in connection with their motion for summary judgment against the Settling Plaintiffs,
and at class certification. While the Settling Plaintiffs were able to effectively prevent the
dismissal of their claims, they did so based, in principal part, on grounds that additional discovery
was needed in order for the parties and the Court to fully vet Defendants’ arguments. Finally, the

Settling Plaintiffs faced a significant and unique risk that certain of the realized losses in the Core
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Pools were not recoverable at all because such losses were “unallocated,” meaning that Class
Members were not required to make out-of-pocket payments to cover such losses, and which losses
were ultimately offset by increases in the market value of the Core Pools’ remaining assets and
thus did not constitute compensable damages.

43.  In addition, as discussed in detail in the briefing on the Preliminary Approval
Motion, the parties had a material dispute regarding the scope of the class that the Court certified
on December 31, 2015. See L.A. Firefighters’ Ret. Sys. v. N. Trust Invs., N.A., 312 F.R.D. 501
(N.D. 1. 2015). Specifically, Defendants have taken the position that the certified class is limited
to investors whose contracts with Northern Trust contain Illinois or Michigan choice of law
clauses. Defendants have argued that the Court’s reference to contracts “governed by the
substantive law of Illinois or Michigan” in discussing claims for breach of contract (See L.A.
Firefighters’ Ret. Sys. v. N. Trust Invs., N.A.,312 F.R.D. at 509) establishes that the certified class
excludes investors whose contracts with Northern Trust did not contain Illinois or Michigan choice
of law clauses. Settling Plaintiffs, in contrast, believe that the class certified by the Court was not
limited to investors in the Core Pools whose contracts with Northern Trust specify the application
of Illinois or Michigan law, as Defendants contended during settlement negotiations. Settling
Plaintiffs base their position on the Court’s conclusion that “[t]he plain language of the choice-of-
law provision does not [] extend to plaintiff’s breach of fiduciary duty claim, which, under the
Restatement’s most ‘significant relationship test,” is governed by Illinois law.” Id. at 508.
Accordingly, in the absence of the Settlement, the Class faced a risk that Defendants would
succeed in arguing for a more limited class, thereby excluding some Class Members from any

recovery.
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44.  Finally, if the Settling Plaintiffs continued to prosecute this Action with respect to
the Direct Lending claims, they would face the risk of a potential adverse summary disposition of
those claims before trial, as well as the risk of failing to prevail at trial, or if successful at trial, the
risk of reversal on appeal from any such verdict. Settling Plaintiffs also faced a risk that they
might succeed in proving the merits of their claims, but fail to establish material damages suffered
by the Class. Although Settling Plaintiffs and their counsel believe that their claims are meritorious
and that they would prevail in this action if it were pursued, the arguments made and defenses
asserted by Defendants are substantial, and the risk of an adverse ruling at some stage of the
proceedings is not insignificant. Accordingly, Settling Plaintiffs and their counsel believe that the
compromise represented by the Settlement is justified and that the Settlement is a fair and
reasonable resolution of the Direct Lending claims in this Action for members of the Class.

45.  In light of the risks involved in proceeding to trial and the substantial time and
resources that would be expended in continuing to prosecute this case to an adjudicated resolution,
Settling Plaintiffs and their counsel believe the $4,250,000 Settlement represents a favorable
outcome for members of the Class. Among other things, the Settlement will avoid the cost and
expense of continuing the litigation and will achieve immediate relief for members of the Class.
Furthermore, the Settlement has the full support of the mediator, Judge Andersen, who based on
his experience as a former judge and mediator, believes that the Settlement is “the greatest recovery
the Class could secure at this stage of the proceedings, without undertaking the cost and substantial

risk of further litigation.” See Andersen Decl. q 14.
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III. SETTLING PLAINTIFFS’ COMPLIANCE WITH THE COURT’S
PRELIMINARY APPROVAL ORDER REQUIRING ISSUANCE OF NOTICE

46. The Court’s Preliminary Approval Order directed that the Notice of (i) Certification
of Class and Proposed Settlement of Class Action; (i1) Settlement Hearing; and (iii) Motion for an
Award of Attorneys’ Fees and Reimbursement of Litigation Expenses (the “Settlement Notice™)
be mailed to all Class Members identified by Defendants based on their client records. The
Settlement Notice informs Class Members of the nature of the Action, the definition of the Class,
the basic terms of the Settlement (including the relief provided and the scope of the release), the
proposed Plan of Allocation of the Net Settlement Fund, the binding nature of the Settlement on
Class Members, and the intent of Co-Lead Counsel to seek an award of attorneys’ fees and
reimbursement of Litigation Expenses. The Settlement Notice also describes the procedures for
requesting exclusion from the Class or objecting to the Settlement, the Plan of Allocation and/or
the Fee and Expense Application, and states the date, time and place of the Settlement Hearing.
Pursuant to the Preliminary Approval Order, the Settlement Hearing has been scheduled for
January 11, 2017, and the deadline for submitting an objection or requesting exclusion is
December 21, 2016.

47.  Pursuant to the Preliminary Approval Order, prior to the mailing of the Settlement
Notice, Defendants were required to mail a “Banking Notice” to all identified Class Members
advising them of the proposed Settlement and, that, in order for them to be eligible to participate
in the distribution of the Settlement proceeds, identifying information as well as certain investment
data relating to them had to be provided to the Settlement Administrator (and may be provided to
Co-Lead Counsel). Pursuant to the Preliminary Approval Order, the Banking Notice advised Class
Members that their information would be provided to the Settlement Administrator, unless the

Class Member instructed Northern Trust not to provide the information, in which event such Class
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Member would not be eligible to participate in the distribution of the Net Settlement Fund. Co-
Lead Counsel and the Settlement Administrator were made aware that, in response to the Banking
Notice, Defendants did not receive any instructions from Class Members to withhold their
information.

48. On October 18, 2016, Defendants provided the Settlement Administrator with a file
containing the contact information and investment data for the Class Members identified by
Defendants. See 9 3 of the Declaration of Jose Fraga Regarding (A) Mailing of the Settlement
Notice Packet; (B) Publication of the Summary Notice; and (C) Report on Challenges and
Requests for Exclusion Received to Date, submitted by the Court-approved Settlement
Administrator, GCG (the “GCG Decl.”), attached hereto as Exhibit 2.

49.  Pursuant to the terms of the Stipulation and the Preliminary Approval Order, using
the information received from Defendants, the Settlement Administrator mailed a copy of the
Settlement Notice and a personalized “Cover Letter” (collectively, the “Settlement Notice Packet”)
to identified Class Members on November 7, 2016.” See GCG Decl. 9 4. The personalized Cover
Letter set forth the amount of the Class Member’s investment in each of the Core Pools in which
it was invested as of each of the “Relevant Dates” that form the basis for calculating the Class
Bember’s proportionate share of the Settlement proceeds under proposed Plan of Allocation (See

Section V, below). Class Members were advised in the Settlement Notice Packets that if they

7 After the mailing of the Settlement Notice, Northern Trust determined that it had incorrectly
identified three entities as members of the Class, which required a modification to the Total Class
Member Holdings in Core USA set forth in Table A to the mailed Settlement Notice. An updated
version of the Settlement Notice with the modified Core USA Class Member Holdings has been
posted to the Settlement website. See GCG Decl. 4 4, n. 3. Defendants’ Counsel have advised Co-
Lead Counsel that Northern Trust has notified each of the incorrectly identified entities in writing
that the Settlement Notice was sent to them in error and that they are not eligible under the terms
of the proposed Settlement to receive a distribution from the Settlement proceeds, if the Settlement
is approved by the Court.
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agreed with the information set forth in the Cover Letter, they need not take any further action to
be eligible to receive a distribution. However, if a Class Member took issue with the data included
in the Cover Letter, it was required to submit an “Investment Challenge” to contest the accuracy
of the data. Pursuant to the Preliminary Approval Order, Investment Challenges were to be mailed
to the Settlement Administrator, postmarked no later than December 9, 2016, in accordance with
the instructions set forth in the Settlement Notice Packet. Through December 6, 2016, no
Investment Challenges have been received by the Settlement Administrator. /d. § 9.

50.  Pursuant to the Preliminary Approval Order, the Settlement Administrator also
caused the Summary Notice of (i) Certification of Class and Proposed Settlement of Class Action;
(i1) Settlement Hearing; and (iii) Motion for an Award of Attorneys’ Fees and Reimbursement of
Litigation Expenses (the “Summary Notice’’) be published once in The Wall Street Journal and to
be transmitted once over the PR Newswire on November 22, 2016. See GCG Decl. § 6. Among
other things, the Summary Notice advised entities that did not receive the Settlement Notice by
direct mail (i.e., they were not identified by Defendants as Class Members) that, if they believed
that they met the definition of the Class, they had the right to make a written “Status Challenge,”
which, if successful, would put them in parity with the Class Members identified by Defendants.
In accordance with the Preliminary Approval Order, the Summary Notice advised that Status
Challenges were to be mailed to the Settlement Administrator, postmarked no later than December
23,2016. Through December 6, 2016, no Status Challenges have been received by the Settlement
Administrator. /d. g 10.

51.  In connection with the Indirect Lending Settlement, GCG established a dedicated

settlement website for the Action, www.NorthernTrustClassAction.com. The settlement website

has been updated to provide Class Members with information specific to this Settlement, and
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copies of the settlement documents related to the Settlement have been posted to the website. See
GCG Decl. § 7. The Settlement Administrator also established a toll-free telephone number to
accommodate Class Members and others who have questions about the Settlement. /d. 4 8. Co-
Lead Counsel have also spoken directly to Class Members that contacted Co-Lead Counsel with
questions regarding the Settlement.

52. As set forth above, the deadline for Class Members to file objections to the
Settlement, the Plan of Allocation and/or the Fee and Expense Application, or to request exclusion
from the Class, is December 21, 2016. To date, no requests for exclusion have been received (see
GCG Decl. § 11); and no objections to the Settlement, the Plan of Allocation or the Fee and
Expense Application have been received. Co-Lead Counsel will file reply papers on January 4,
2017 that will address any requests for exclusion and objections that may be received. Also, to
the extent any Investment or Status Challenges are received after the date of this submission, they
will be addressed in the reply papers filed on January 4, 2017.

IV.  ALLOCATION OF THE PROCEEDS OF THE SETTLEMENT

53. The Plan of Allocation proposed by Settling Plaintiffs is set forth in Appendix 1 to
the Settlement Notice. See GCG Decl. Ex. A, Settlement Notice, at pp. 11-14 (Appendix 1). The
objective of the Plan of Allocation is to provide a fair and reasonable method for allocation of the
Net Settlement Fund among Class Members based on their relative estimated losses experienced
as a result of their participation in Northern Trusts’ Direct Lending program. As noted in the
Settlement Notice, the Plan of Allocation is not intended to provide estimates of, nor be indicative
of, the amounts that Class Members might have been able to recover after a trial.

54, As set forth in the Settlement Notice, the Plan of Allocation is based on the
estimated losses incurred in the Core Pools on or about certain “Relative Dates” and the relative

risks associated with establishing damages for the Core Pools on those dates. Specifically, under
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the proposed Plan of Allocation, the Net Settlement Fund will be allocated among Class Members
based on the relative estimated losses realized by each of the Core Pools on or about the Relevant
Dates and the relative investment of each Class Member in each of the Core Pools on the Relevant
Dates as compared to the total value of all Class Members’ holdings in the respective Core Pools
on the Relevant Dates.

55.  In sum, the Plan of Allocation was designed to fairly and rationally distribute the
Settlement proceeds to Class Members in proportion to relative losses. Accordingly, Co-Lead
Counsel respectfully submit that the Plan of Allocation is fair and reasonable and should be
approved by the Court.

56. Also, as noted above, the Settlement Notice has been mailed to identified Class
Members advising them of their right to object to the proposed Plan of Allocation. See GCG Decl.
9 4. To date, no objections to the proposed Plan of Allocation have been received.

V. THE FEE AND LITIGATION EXPENSE APPLICATION

57. In addition to seeking final approval of the Settlement and Plan of Allocation, Co-
Lead Counsel are applying to the Court for an award of attorneys’ fees of 18% of the Settlement
Fund. Co-Lead Counsel also seek reimbursement of Litigation Expenses in the amount of
$330,611.92. The legal authorities supporting the requested fee and expenses are set forth in Co-
Lead Counsel’s Fee Memorandum. The primary factual bases for the requested fees and expenses
are summarized below.

A. The Fee Application

58.  For their efforts on behalf of the Class, Co-Lead Counsel are applying for a fee
award to be paid from the Settlement Fund on a percentage basis. As set forth in the accompanying

Fee Memorandum, the Seventh Circuit has strongly endorsed the percentage method because it
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most closely approximates the manner in which attorneys are compensated in the marketplace for
contingent work.

59.  Based on the quality of the result achieved, the extent and quality of the work
performed, the significant risks of the litigation and the fully contingent nature of the
representation, Co-Lead Counsel respectfully submit that the requested fee award is reasonable
and should be approved. As discussed in the Fee Memorandum, a 18% fee award is fair and
reasonable for attorneys’ fees in common fund cases such as this and is plainly consistent with —
if not significantly below — fee awards made by courts in this Circuit in similar cases.

1. The Work and Experience of Counsel

60. Attached hereto as Exhibits 5A and 5B are declarations from Co-Lead Counsel in
support of the request for an award of attorneys’ fees and reimbursement of Litigation Expenses.
Included with Co-Lead Counsel’s declarations are schedules that summarize the lodestar of the
firm. The attached declarations and the fee schedules indicate the amount of time spent by each
attorney and paraprofessional employed by Co-Lead Counsel who, from January 14, 2014 through
and including July 25, 2016 (the date of execution of the Stipulation), billed ten or more hours to
the prosecution of the Direct Lending claims, and a lodestar calculation for those individuals based
on their current billing rates.® Time billed to the prosecution of the Action prior to January 14,
2014—the day after the date of the agreement-in-principle to settle the previous, partial settlement
of the Indirect Lending claims asserted in this Action—as well as time expended after that date in

connection with the settlement of the Indirect Lending claims, was submitted to the Court in

8 As set forth therein, the declarations submitted by Co-Lead Counsel were prepared from
contemporaneous daily time records regularly prepared and maintained by the respective firms,
which are available at the request of the Court. Also, time spent preparing the fee and expense
application has been excluded from each firm’s lodestar report.
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connection with counsel’s July 2015 application for an award of attorneys’ fees in connection with
the Indirect Lending Settlement. No time previously submitted to the Court in connection with
counsel’s prior application is duplicated in this Fee Application.

61. As set forth in the declarations attached hereto in Exhibit 5, Co-Lead Counsel have
collectively expended 3,167.05 hours on the prosecution of the Direct Lending claims from
January 14, 2014 through and including July 25, 2016. The resulting lodestar is $1,665,418.75.°
Under the lodestar approach, the requested fee equal to 18% of the Settlement Fund (approximately
$765,000) therefore represents a ‘“negative” multiplier of approximately 0.46 on Co-Lead

Counsel’s lodestar.'®

As discussed in further detail in the Fee Memorandum, courts regularly
apply risk multipliers between 2.0 and 4.0 in complex class actions involving significant
contingency fee risk, and the fact that the requested fees here are significantly below the amount
of class counsel’s total lodestar provides strong support for the reasonableness of the Fee
Application.

62. Co-Lead Counsel are experienced in prosecuting complex class actions, and
worked diligently and efficiently in prosecuting the Action. As demonstrated by their firm resumes
attached to their respective declarations, Co-Lead Counsel are among the most experienced and

skilled firms in the class action field, and each firm has a long and successful track record in such

casces.

? Since the date of execution of the Stipulation (July 25, 2016), Co-Lead Counsel have expended
nearly 200 additional hours on this matter, with a resulting lodestar of approximately $100,000,
which are not included in this Fee Application.

10 In connection with the prior settlement, counsel were awarded 22% of the $24,000,000
settlement fund, or $5,280,000 (plus interest), which represented a negative multiplier of
approximately 0.35 on counsel’s total lodestar of $14,882,632.90. When combined with this Fee
Application, which seeks an award of $765,000 (plus interest) based on counsel’s $1,665,418.75
total lodestar, the total award of $6,045,000 (plus interest) on the combined $16,548,051.65 total
lodestar represents an overall negative multiplier of approximately 0.37.
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2. Standing and Caliber of Defendants’ Counsel

63. The quality of the work performed by Co-Lead Counsel in attaining the Settlement
should also be evaluated in light of the quality of the opposition. Here, Defendants were
represented by Jenner & Block LLP, Winston & Strawn LLP and Mayer Brown LLP, three of the
country’s most prestigious and experienced defense firms, which vigorously represented their
clients. In the face of this experienced, formidable, and well-financed opposition, Co-Lead
Counsel were nonetheless able to persuade Defendants to settle the Direct Lending claims at issue
in the Action on terms favorable to the Class.

3. The Risks of Litigation and the Need to Ensure the Availability of
Competent Counsel in High-Risk Contingent Class Actions

64. The prosecution of the Direct Lending claims was undertaken by Co-Lead Counsel
entirely on a contingent-fee basis. The risks assumed by Co-Lead Counsel in bringing these claims
to a successful conclusion are described above. Those risks are also relevant to an award of
attorneys’ fees. Here, the risks assumed by Co-Lead Counsel, and the time and expenses incurred
without any payment, were substantial, and are described in detail above.

65. From the outset, Co-Lead Counsel understood that they were embarking on a
complex, expensive and lengthy litigation with no guarantee of ever being compensated for the
substantial investment of time and money the case would require. In undertaking that
responsibility, Co-Lead Counsel were obligated to ensure that sufficient resources were dedicated
to the prosecution of the Action, and that funds were available to compensate staff and to cover
the considerable litigation costs that a case such as this requires. With an average lag time of
several years for these cases to conclude, the financial burden on contingent-fee counsel is far

greater than on a firm that is paid on an ongoing basis.
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66. Co-Lead Counsel also bore the risk that no recovery would be achieved. As
discussed herein, from the outset, this case presented multiple risks and uncertainties that could
have prevented any recovery whatsoever with respect to the Direct Lending claims. Despite the
most vigorous and competent of efforts, success in contingent-fee litigation, such as this, is never
assured.

67. Co-Lead Counsel know from experience that the commencement of a class action
does not guarantee a settlement. To the contrary, it takes hard work and diligence by skilled
counsel to develop the facts and theories that are needed to sustain a complaint or win at trial, or
to induce sophisticated defendants to engage in serious settlement negotiations at meaningful
levels.

68. The extensive and persistent efforts of Co-Lead Counsel in the face of substantial
risks and uncertainties have resulted in a significant recovery for the benefit of the Class with
respect to the Direct Lending claims. In circumstances such as these, and in consideration of the
hard work and the result achieved, the requested fee is reasonable and should be approved.

4. The Approval of Settling Plaintiffs Supports the Fee Application

69. Settling Plaintiffs are sophisticated institutional investors who were actively
involved in the prosecution and settlement of the Direct Lending claims and have supervised the
work of counsel. Each of the Settling Plaintiffs has evaluated the Fee Application and believes it
to be reasonable. As set forth in the declarations submitted by the Settling Plaintiffs, each of the
Settling Plaintiffs has concluded that counsel have earned the requested fee based on the work
performed and the substantial recovery obtained for the Class. See Declaration of Chuck
Wytrychowski, Plan Manager of the City of Pontiac Police and Fire Retirement System (the
“Wytrychowski Decl.”), attached hereto as Exhibit 3, at § 5; Declaration of Walter Moore,

Chairman of the City of Pontiac General Employees Retirement System (the “Moore Decl.”),
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attached hereto as Exhibit 4, at § 5. Accordingly, Settling Plaintiffs’ endorsement of Co-Lead
Counsel’s fee request further demonstrates its reasonableness and should be given weight in the
Court’s consideration of the fee award.

S. The Reaction of the Class Supports the Fee Application

70. In accordance with the Preliminary Approval Order, the Settlement Notice has been
mailed to Class Members advising them that Co-Lead Counsel would apply for an award of
attorneys’ fees in an amount not to exceed 18% of the Settlement Fund. See GCG Decl. 4. While
the deadline set by the Court for Class Members to object to the fee request has not yet passed, to
date, no objections have been received. Should any objections be received, they will be addressed
in Co-Lead Counsel’s reply papers.

71. In sum, Co-Lead Counsel accepted this case on a contingency basis, committed
significant resources to it, and prosecuted it without any compensation or guarantee of success.
Based on the favorable result obtained in exchange for the settlement of the Direct Lending claims,
the quality of the work performed, the risks of prosecuting the Direct Lending claims, and the
contingent nature of the representation, Co-Lead Counsel respectfully submit that a fee award of
18%, resulting in a negative lodestar multiplier of approximately 0.46, is fair and reasonable, and
is supported by the fee awards courts have granted in other comparable cases.

B. The Litigation Expense Application

72.  Co-Lead Counsel also seek reimbursement from the Settlement Fund of
$330,611.92 in Litigation Expenses that were reasonably and actually incurred by Co-Lead
Counsel in connection with the prosecution of the Direct Lending claims in the Action.

73.  From the beginning of the case, Co-Lead Counsel were aware that they might not
recover any of their expenses, and, at the very least, would not recover anything until the Action

was successfully resolved. Co-Lead Counsel also understood that, even assuming that the case
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was ultimately successful, reimbursement for expenses would not compensate counsel for the lost
use of the funds advanced to prosecute the Action. Thus, Co-Lead Counsel was motivated to, and
did, take significant steps to minimize expenses whenever practicable without jeopardizing the
vigorous and efficient prosecution of the case.

74.  Co-Lead Counsel have incurred $330,611.92 in unreimbursed Litigation Expenses
in connection with the prosecution of the Direct Lending claims in this Action from January 14,
2014 through and including November 30, 2016. These expenses are reflected on the books and
records maintained by Co-Lead Counsel, which are prepared from expense vouchers, check
records and other source materials, and provide an accurate accounting of the expenses incurred
in this matter. These expense items are billed separately by Co-Lead Counsel, and such charges
are not duplicated in the firms’ hourly billing rates.

75.  The expenses for which Co-Lead Counsel seek reimbursement are the types of
expenses that are necessarily incurred in litigation and routinely charged to clients billed by the
hour. These expenses include, among others, charges for expert witnesses, on-line legal and
factual research, electronic document management costs, costs of out-of-town travel, copying
costs, long distance telephone charges, and postage and delivery expenses. Co-Lead Counsel also
seek reimbursement for expenses incurred in connection with the mediation conducted by Judge
Andersen. All of the litigation expenses incurred by Co-Lead Counsel were reasonably necessary
to the successful litigation of the Direct Lending claims, and have been approved by the Settling

Plaintiffs. See Wytrychowski Decl. § 5; Moore Decl. § 5.
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76.  The Settling Notice informed Class Members that Co-Lead Counsel would be
seeking reimbursement of Litigation Expenses in an amount not to exceed $400,000. The total
amount requested, $330,611.92, is less than the $400,000 that Class Members were advised could
be sought and, to date, no objection has been raised as to the maximum amount of expenses set
forth in the Settling Notice.

77.  The expenses incurred by Co-Lead Counsel were reasonable and necessary to
represent the Class and achieve the Settleﬁwnt. Accordingly, Co-Lead Counsel respectfully
submit that the Litigation Expenses should be reimbursed in full from the Settlement Fund.

VL. CONCLUSION

78.  For all the reasons set forth above, Settling Plaintiffs and Co-Lead Counsel
respectfully recommend to the Court that the Settlement and the Plan of Allocation be approved
as fair, reasonable and adequate. Co-Lead Counsel further submit that the requested fee in the
amount of 18% of the Settlement Fund should be approved as fair and reasonable, and the request
for reimbursement of Litigation Expenses should also be approved.

We declare under penalty of perjury under the laws of the United States of America that
the foregoing is true and correct.

Dated this 7th day of December, 2016.

-

VTd ’ﬁc@J@Z@/V”?“3

v Matthew I. Henzi

#1041343
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

LOUISIANA FIREFIGHTERS’ RETIREMENT
SYSTEM, THE BOARD OF TRUSTEES OF THE
PUBLIC SCHOOL TEACHERS’ PENSION AND
RETIREMENT FUND OF CHICAGO, THE
BOARD OF TRUSTEES OF THE CITY OF
PONTIAC POLICE & FIRE RETIREMENT
SYSTEM, and THE BOARD OF TRUSTEES OF
THE CITY OF PONTIAC GENERAL
EMPLOYEES RETIREMENT SYSTEM, on behalf
of themselves and all others similarly situated,

Plaintiffs,
V.

NORTHERN TRUST INVESTMENTS, N.A., and
THE NORTHERN TRUST COMPANY,

Defendants.

DECLARATION OF FORMER U.S. DISTRICT COURT JUDGE WAYNE R.
ANDERSEN IN SUPPORT OF APPROVAL OF CLASS ACTION SETTLEMENT

Case No. 09-7203
Honorable Jorge L. Alonso

CLASS ACTION

I, WAYNE R. ANDERSEN, declare as follows:

1. I am filing this Declaration in my capacity as the mediator in connection with the

proposed settlement of the above-captioned class action (the “Class Action”).

. BACKGROUND AND QUALIFICATIONS

2. | am a former U.S. District Judge for the Northern District of Illinois and a former
state court trial judge. | currently serve as a mediator with JAMS, based in Chicago, Illinois. |
have conducted thousands of mediations (including settlement conferences) during my service as
a mediator and as a member of both the federal and state judiciary. | have also personally

presided over the trials of hundreds of cases as a federal and state court trial judge.
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1. THE ARM’S-LENGTH SETTLEMENT NEGOTIATIONS
A. The June 1, 2016 Mediation

3. | was asked by the parties to mediate the Class Action, together with certain
related individual litigation, in March 2016. | directed each of the parties to provide me with
substantive mediation statements and background materials in advance of a June 1 mediation so
that | could independently analyze the strengths and weaknesses of the claims at issue. Pursuant
to my direction, the parties submitted and exchanged detailed, 35-page mediation statements
with supporting exhibits.

4. The Class Action was discussed in each of the parties’ mediation statements,
including extensive substantive analyses and information relevant to strengths and weaknesses of
these claims. | found these factual discussions and analyses to be extremely valuable in helping
me to understand the relative merits of each party’s positions, and to identify the issues that were
likely to serve as the primary drivers and obstacles to achieving a settlement. Because the
parties submitted their mediation statements and arguments in the context of a confidential
mediation process pursuant to Federal Rule of Evidence 408, I cannot reveal their content. | can
say however the arguments and positions asserted by all involved were the product of much hard
work, and they were complex and highly adversarial.

5. In connection with the mediation process, counsel for the parties also submitted
certain briefing in the Class Action, including the parties’ submissions in connection with class
certification, along with certain other submissions that addressed the merits of the Class claims.
| also reviewed the Court’s opinions in this case and the related cases. | found the Court’s
opinions especially instructive, and found the parties’ submissions very useful in understanding

the arguments and positions asserted by the parties. In particular, counsel for Defendants
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asserted numerous arguments about the merits of the Class claim and the ability of the members
of the Class to prove any damages. Significantly, Defendants contended that Northern Trust
made support payments and other concessions to the Class that completely offset any losses the
Class had incurred, including a cash contribution of $150 million to investors in the securities
lending pools in which the Class invested (the “Core Pools”) and a fee reduction. In sum,
Defendants presented reasonable arguments that even if Plaintiffs could prove Defendants’
liability at trial, many or all Class members stood to recover nothing on their claims. In addition,
Defendants argued that the losses experienced by the Core Pools were in large measure limited
to declines or defaults of a handful of discrete securities, including in particular, to the
unforeseeable bankruptcy of Lehman Brothers during the most significant financial crisis in
recent history and were not due to any imprudence or negligence on behalf of Northern Trust.
While I understand that Plaintiffs have responses to certain of Defendants’ arguments, the risk of
non-recovery was a significant factor in the parties’ settlement negotiations.

6. After reviewing all of the written mediation statements and prior briefing, I
believed that the mediation would be a difficult and adversarial process, and that a resolution
without further litigation was by no means certain.

7. With these issues and many others in mind, we held an in-person mediation
session in June 1, 2016 in Chicago, whose attendees included counsel for both Plaintiffs
(Bernstein Litowitz Berger & Grossmann LLP) and Defendants (Jenner & Block LLP and
Winston & Strawn LLP). Over the course of the full-day mediation, | engaged in extensive
discussions with counsel for both sides in an effort to find common ground between the parties’
positions. These discussions were driven in significant part by Defendants’ arguments and

supporting evidence concerning risk of non-recovery to the Class, among the numerous other
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arguments presented by Defendants. In addition, the parties exchanged several rounds of
settlement demands and offers.

8. By the end of the day on June 1, it was apparent to me and the parties that an
amicable resolution of the Class Action would not be reached at that time. Accordingly, we
ended the June 1, 2016 mediation session without a settlement.

B. Continued Negotiations

9. Following the initial June 1 mediation session, the parties continued to engage in
communications by phone and by email in an ongoing effort to resolve the dispute, while the
parties continued the litigation. These included direct negotiations between counsel and
numerous communications between counsel and myself, including a lengthy in-person meeting |
held to address matters of concern to one of the parties.

10.  During a status conference on June 7, 2016, the parties notified the Court that the
mediation was unsuccessful but that negotiations were ongoing, and | am informed the Court
scheduled a jury trial for March 20, 2017.

11. As a result of the parties’ ongoing efforts, the parties were able to move closer
towards a resolution. In an effort to narrow the wide divergence between the parties’ respective
positions on settlement, | made certain recommendations which successfully narrowed the gap
somewhat. But a final resolution still remained out of reach.

C. The Settlement

12.  OnJune 27, 2016, after even more negotiations and a significant amount of hard

work by both parties, including extensive discussions regarding the merits of each party’s

positions, the discussions had reached a point where | felt that I could and did make a further
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mediator’s recommendation. On June 30, 2016, | was pleased to announce that, in response to
my final recommendation, the parties reached an agreement in principle to settle.

13.  As discussed herein, it was an extremely hard-fought and difficult negotiation. |
cannot delve into the specifics regarding each party’s positions and thinking due to the fact that
many discussions occurred during confidential mediation sessions. However, | can say that, as
noted above, there were many complex issues that required complex thought and solutions. 1 can
also attest that the negotiations were vigorous, fully at arm’s-length and conducted in good faith,
with no collusion whatsoever.

14.  Based on my experience as a former judge and mediator, | believe this settlement
represents a recovery and outcome that is reasonable and fair for the Class, and that this was the
greatest recovery the Class could secure at this stage of the proceedings, without undertaking the
cost and substantial risk of further litigation. | further believe it was in the best interests of all of
the parties that they avoid the burdens and risks associated with taking a case of this complexity
to trial, and that they agree upon the settlement now before the Court. In sum, | strongly support
the approval of the Settlement in all respects.

15. Lastly, the advocacy on both sides was outstanding. The advocacy from counsel
representing Plaintiffs (from the law firm of Bernstein Litowitz Berger & Grossmann LLP) and
Defendants (from the Jenner & Block LLP and Winston & Strawn LLP firms) was of the highest
caliber and they exhibited enormous effort, creativity and zeal in their work. All counsel
displayed the highest level of professionalism in carrying out their duties on behalf of their
respective clients. The settlement is a direct result of all counsel’s experience and ability in these

types of cases.
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Dated: July 25, 2016

Qf M ..(“--/(‘.—-__

Wayne R. Andersen
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

LOUISIANA FIREFIGHTERS’ RETIREMENT Case No. 09-7203
SYSTEM, THE BOARD OF TRUSTEES OF THE
PUBLIC SCHOOL TEACHERS’ PENSION AND fisi, L Al
RETIREMENT FUND OF CHICAGO, THE BOARD on. Jorge L. Alonso
OF TRUSTEES OF THE CITY OF PONTIAC
POLICE & FIRE RETIREMENT SYSTEM, and THE
BOARD OF TRUSTEES OF THE CITY OF
PONTIAC GENERAL EMPLOYEES RETIREMENT
SYSTEM, on behalf of themselves and all others
similarly situated,

Plaintiffs,
V.

NORTHERN TRUST INVESTMENTS, N.A., and THE
NORTHERN TRUST COMPANY,

Defendants.

DECLARATION OF JOSE FRAGA REGARDING
(A) MAILING OF THE SETTLEMENT NOTICE PACKET;
(B) PUBLICATION OF THE SUMMARY NOTICE; AND (C) REPORT ON
CHALLENGES AND REQUESTS FOR EXCLUSION RECEIVED TO DATE

I, Jose Fraga, declare as follows:

1. I am a Senior Director of Operations for Garden City Group, LLC (“GCG”).
Pursuant to the Court’s Preliminary Approval Order dated September 9, 2016 (Doc. No. 585),
GCG was authorized to act as the Settlement Administrator in connection with the settlement of
the remaining claims asserted in the above-captioned action (the “Action”), i.e., the Direct

Lending claims asserted on behalf of the Class (the “Direct Lending Settlement”).! 1 have

' GCG acted as the Settlement Administrator in connection with the initial, partial settlement of
the Action that resolved all “Indirect Lending” claims asserted against the Defendants in the
Action (the “Indirect Lending Settlement™), as described in the Declaration of Gerard Hanshe
Regarding (A) Mailing of the Settlement Notice Packet; (B) Publication of the Summary Notice;
and (C) Report on Challenges and Requests for Exclusion Received to Date dated June 30, 2015
(Doc. 475-1) and the Declaration of Jose C. Fraga Regarding Report on Challenges and Requests
for Exclusion dated July 29, 2015 (Doc. 491-1).
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